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RECENT CASES 107 

Ex parte Milligan, supra. Other courts have sanctioned such military 
sentences. State v. Brown, 71 W. Va. 519, 77 S. E. 243; U. S. ex rel 
McM aster v. Wolters, 268 Fed. 69 (S. D. Tex.). The issue has been dis- 
tinguishable in these cases, however, in that the writ was sought while 
martial law was still effective. The principal case is the first to clearly 
question the constitutionality of continued imprisonment after the restora- 
tion of civil order. But see Ex parte Ortiz, 100 Fed. 955 (Circ. Ct., D. 
Minn.). Since it is public danger which warrants the substitution of 
executive process for judicial process, there is no reason why a jury trial 
should not be granted when the emergency is relieved. See Moyer v. 
Peabody, supra, 85. The power to try is not essential to martial rule as 
long as the power to detain is unhampered. The decision in the instant 
case is therefore unnecessary and unfortunate. 

Equitable Servitudes — Chattels. — The plaintiff sold cigarettes to 
a purchaser subject to a restrictive agreement that they were not to be 
sold within the United States but were for export only. The purchaser 
resold them to the defendant who had notice of the restriction. The de- 
fendant advertised them for sale in the United States. The plaintiff 
moved for a preliminary injunction restraining the defendant from im- 
porting the cigarettes which had been shipped abroad, and selling them in 
the United States. Held, that the injunction be granted. P. Lorillard Co. 
v. Weingarden, 280 Fed. 238 (W. D. N. Y.). 

Courts have not been inclined to enforce restrictive covenants on 
chattels once they have left the hands of the purchaser who agreed to the 
restriction. Garst v. Hall 6° Lyon Co., 179 Mass. 588, 61 N. E. 219; 
Apollinaris Co. v. Scherer, 27 Fed. 18 (Circ. Ct., S. D. N. Y.); McGruther 
v. Pitcher, [1904] 2 Ch. 306; Toddy & Co. v. Sterious & Co., [1904] 1 Ch. 
354. See Park & Sons Co. v. Hartman, 153 Fed. 24, 39 (6th Circ). 
One reason offered is that to do so will prevent the purchaser from en- 
joying the full benefits that usually accompany the ownership of chattels. 
While this is true, it is warranted because designed to protect the seller 
in his business. The second objection is that such covenants are unduly 
in restraint of trade and tend toward monopoly. If this be so, the court in 
each case can keep the agreements within their proper sphere by refusing 
to enforce those which are as a fact unduly in restraint of trade. Dr. 
Miles Medical Co. v. Park & Sons Co., 220 U. S. 373. But where the 
only effect of the agreement is to keep a particular lot of stale cigarettes 
off a market in which fresh lots of the same brand are being offered for 
sale without any restrictions this objection cannot be urged. See 3 
Williston, Contracts, §§ 1636, 1639. If, then, the agreement is valid 
at law, there is no reason why equity should refuse relief when a case of 
irreparable injury, the loss of good will, is made out. A business may be 
the dominant tenement of an equitable servitude. Palumbo v. Piccioni, 
89 N. J. Eq. 40, 103 Atl. 81 s; Francisco v. Smith, 143 N. Y. 488, 38 N. E. 
980. There is nothing in the nature of a chattel which prevents it from 
being the servient tenement. Murphy v. Christian etc. Co., 38 App. Div. 
426, 56 N. Y. Supp. 597; Authors &* Newspapers Ass'n v. Gorman Co., 
147 Fed. 616 (Circ. Ct., D. R. I.). 

Evidence — Judgments — Admissibility in Suit Between Defen- 
dant in Prior Suit and Stranger. — The plaintiff assigned a second 
mortgage to the defendant bank as security for a loan and having paid 
the loan sued for the wrongful discharge of the mortgage. The defendant 
to negative the damage to the plaintiff offered in evidence a decree ob- 
tained by a creditor of the mortgagor against the present plaintiff declaring 



